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Editors

Dr Crina Baltag is Senior Lecturer in Law at the University of Bedfordshire and LLM
Course Coordinator at the same University. Crina is also Visiting Lecturer at Queen
Mary University of London and a Visiting Fellow of the Institute of Advanced Legal
Studies, University of London. She regularly sits as arbitrator in international commer-
cial arbitration cases and acting as counsel and expert in investment arbitration cases.
Crina is member of the Academic Council of the Institute for Transnational Arbitration
(ITA), The Center for American and International Law (CAIL), and the Vice- Chair of
Young ITA. Crina is member of the ISDS Academic Forum, Geneva Center for
International Dispute Settlement. Crina received her Ph.D. from the School of Interna-
tional Arbitration, Queen Mary University of London and holds an LL.M. in Interna-
tional Commercial Arbitration Law from Stockholm University and an M.Sc. in
International Business from the Academy of Economic Studies, Romania. She is the
Editor of the Kluwer Arbitration Blog and Co-Managing Editor of the ITA Arbitration
Report and she regularly publishes on international commercial and investment
arbitration. Her publications include the books: ‘ICSID Convention after 50 Years:
Unsettled Issues’ (ed.), and ‘The Energy Charter Treaty. The Notion of Investor’, both
with Wolters Kluwer.

Fabricio Fortese is a dispute resolution lawyer that has practised for several years in
Buenos Aires and London. He has been involved in ADR, litigation, and in arbitration
of international disputes under some of the major arbitration institutions. Fabricio is a
Fellow of the Charter Institute of Arbitrator (FCIArb), and a Board Member of the
Nordic-Baltic Chapter of the Spanish Arbitration Club (CEA). He also lectures in
dispute resolution and is a doctoral candidate in international arbitration law at
Stockholm University, under the supervision of Dr Patricia Shaughnessy and Professor
Dr Stefan Kröll (Bucerius Law School). Fabricio was educated in Argentina, the United
Kingdom and Sweden. He holds a law degree from Buenos Aires University, an LL.M
degree in International and Comparative Dispute Resolution from Queen Mary Univer-
sity of London and an LL.M degree in International Commercial Arbitration (ICAL) –
Stockholm University.
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Sherlin Tung is a member of the CMS International Arbitration Group., with a focus on
international commercial arbitration. She has experience advising on disputes in
jurisdictions around the world including Asia, Europe and North America. Before
joining CMS, Sherlin was the Litigation and Arbitration Counsel for an international
manufacturing conglomerate where she worked in international commercial litigations
and arbitrations worldwide, particularly in the U.S., Switzerland, Singapore and
Thailand. Prior to this Sherlin was a Deputy Counsel with the ICC International Court
of Arbitration where she managed over 300 international arbitration matters and was
a founding member of the New York case management office. Sherlin started her
international arbitration career by working under the direct supervision of Pierre A.
Karrer, an internationally renowned arbitrator. She has also acted as Tribunal Secretary
in over thirty-five international commercial arbitrations, both ad hoc and institutional,
and is experienced under a number of leading arbitral rules including the DIAC,
HKIAC, ICC, SCC and UNCITRAL Rules. Sherlin holds a Masters of Law (LL.M.) in
International Commercial Arbitration from Stockholm University and a Juris Doctor
(J.D.) from the University of San Diego School of Law.
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Contributors

Dr Carina Alcoberro Llivina was admitted to the Barcelona Bar Association in 2011
and practices in the International Arbitration Practice Group at Wilmer Cutler Pickering
Hale and Dorr LLP.

Matteo Angelini is an English barrister and practices in the International Arbitration
Practice Group at Wilmer Cutler Pickering Hale and Dorr LLP

Professor Dr Klaus Peter Berger, LL.M. is professor of domestic and international
business and banking law, comparative and private international law at the University
of Cologne, director of the Institute for Banking Law and the Center for Transnational
Law (CENTRAL) at the Cologne Law Faculty. He has been Honorary Lecturer and
Member of the Global Faculty at the Centre for Energy, Petroleum and Mineral Law and
Policy, University of Dundee (2000 – 2012), and visiting professor at the University of
Virginia School of Law, Charlottesville (1999), Asser Institute, The Hague (1997-2004),
and at Columbia Law School, New York City (2014). Professor Berger is a practicing
international arbitrator and member of the panel of arbitrators of the China Interna-
tional Economic Trade Arbitration Commission (CIETAC, Beijing, China), ICDR,
International Arbitration Centre of the Austrian Federal Economic Chamber, Dubai
International Arbitration Centre (DIAC), Hong Kong International Arbitration Centre
(HKIAC) Panel of Arbitrators for Financial Services Disputes, P.R.I.M.E. Finance, and
Driver Contract Recognition Board (CRB, Formula 1), Fédération Internationale de
l’Automobile (FIA). Professor Berger is author of more than 200 publications on
domestic and international arbitration, contract law, trade law, comparative law, M&A,
banking and finance. See for a full list www.klauspeterberger.de. He is the inventor
and operator of the TransLex-web-platform on transnational law, www.trans-lex.org,
and the Director of the annual ‘Cologne Academies’ on International Arbitration &
International Business Mediation (www.cologne-academies.com). Professor Berger is
past President and member of the Board of the German Arbitration Institute (DIS). He
is also member of the Council of the ICC Institute of World Business Law and of the ICC
Arbitration Commission. He is co-editor of Arbitration International and of the Oxford
International Arbitration Series.
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Professor George A. Bermann is professor of law, at Columbia Law School where he
directs the Center for International Commercial and Investment Arbitration. He holds
both the Jean Monnet Professorship of EU Law and the Walter Gellhorn Professorship.
He is also a member of the faculty of the Ecole de droit, Sciences Po (Paris) and the
Geneva LL.M. in International Dispute Settlement (MIDS). Professor Bermann is an
active and experienced international commercial and investment arbitrator, whether as
party-appointed, presiding, or solo, and member of the panels of most leading
international arbitral institutions. He serves regularly as international arbitration
expert witness before arbitral tribunals and courts, and as co-counsel. He is a Council
member of the American Arbitration Association (and ICDR arbitrator) and Board
Member of CPR. He is head of the global advisory board of the New York International
Arbitration Center (NYIAC), fellow of Chartered Institute of Arbitrators, and founding
member of the Governing Board of the ICC International Court of Arbitration (Paris)
and current member of its Standing Committee. He also heads the international board
of the Thai Arbitration Center. He is a member of the Academic Forum working in
conjunction with UNCITRAL Working Group III. Professor Bermann serves currently
as Chief Reporter of the ALI Restatement of the US Law of International Commercial
Arbitration, co-editor-in-chief American Review of International Arbitration and mem-
ber of board of editors of Revue de l’Arbitrage. He co-authored (with E. Gaillard) the
UNCITRAL Guide to the New York Convention. Professor Bermann is Past President of
the American Society of Comparative Law and of the International Academy of
Comparative Law. He holds honorary degrees from the University of Fribourg (Swit-
zerland), the Universite de Versailles-St. Quentin (France), and Universidad Cesar
Vallejo (Lima, Peru). He received the Distinguished Service Award of the American
Foreign Law Association and a Lifetime Achievement Award from the American
Society of Comparative Law. Among his other recent publications are International
Arbitration and Private International law (General Course in Private International Law
of Hague Academy of International Law, published in Recueil des cours of Acad-
emy)(2017), Interpretation and Application of the New York Convention by National
Courts (Springer Pub. 2017), Mandatory Rules in International Arbitration (2d. ed.,
forthcoming Juris Pub. 2018), What Does it Mean to be ‘Pro-Arbitration?’, 34 Arb. Int’l
341 (2018), The Role of National Courts at the Threshold of Arbitration, 28 Am. Rev.
Int’l Arb. 291 (2018), European Union Law as a Jurisdictional and Substantive Defense
to Investor/State Liability (in F. Ferrari, ed., The Impact of EU Law on International
Arbitration, Juris Pub. 2017), The Energy Charter Treaty and European Union Law, in
International Arbitration in the Energy Sector (M. Scherer, ed.) 2018)

Gary Born is Chair of the International Arbitration Practice Group at Wilmer Cutler
Pickering Hale and Dorr LLP and is one of the world’s pre-eminent authorities on
international commercial arbitration and international litigation. He has served as
counsel in over 675 arbitrations, including several of the largest arbitrations in ICC and
ad hoc history, and has sat as arbitrator in more than 225 institutional and ad hoc
arbitrations. Mr Born has published a number of leading works on international
arbitration, international litigation and other forms of dispute resolution. He is the
author of International Commercial Arbitration (Second Edition, Kluwer 2014), the

Contributors

viii



leading treatise in the field, which has received the American Society of International
Law’s Certificate of Merit for High Technical Craftsmanship and OGEMID’s Book of the
Year award for 2009. He is an Honorary Professor of Law at the University of St Gallen,
Switzerland and Tsinghua University, Beijing, and teaches regularly at law schools in
Europe, Asia and North and South America. Mr Born is President of the Singapore
International Arbitration Centre (SIAC) Court of Arbitration, a member of the Interna-
tional Advisory Board of the Hong Kong International Arbitration Centre (HKIAC), a
member of the International Arbitration Committee of the Korean Commercial Arbi-
tration Board (KCAB), a member of the Global Advisory Board of the New York
International Arbitration Center (NYIAC), and a member of the Jerusalem Arbitration
Center’s Court of Arbitration. He is a member of the American Law Institute and of the
Board of Trustees of the British Institute for International and Comparative Law. He has
served on the Executive Council of the American Society of International Law, the
Advisory Committee of the ALI’s Restatement of US International Arbitration Law, the
Advisory Committee of the ALI Restatement of US Foreign Relation Law (Fourth) and
as co-chair of the ABA International Section, Committee on International Aspects of
Litigation.

Dr Petra Butler is Professor at the Victoria University of Wellington School of Law and
Director of the Institute of Small and Micro States. Petra specializes in international
commercial law, domestic and international human rights and business and human
rights. She has published extensively in those areas, including as editor and author the
forthcoming book, International Commercial Contracts- Law & Practice (OUP, 2020).
Petra advises public and private clients in her areas of expertise and has been involved
in some of New Zealand’s recent high profile cases, including on law reform projects.
She was, for example, recently the lead expert in the Commonwealth Secretariat study
into international arbitration in the Commonwealth. Petra is a member of a number of
advisory boards of human rights NGOs and has held a number of honorary positions.
Petra is New Zealand’s CLOUT correspondent for the CISG and the United Nations
Convention on the Use of Electronic Communications in International Contracts. Petra
has held visiting appointments on all continents, including at the Chinese University of
Political Science and Law (Beijing), the University of Montevideo, the University of
Melbourne, the University of Adelaide, Bucerius Law School (Hamburg), Universidad
de Navarra (Pamplona), and Northwestern University Law School (Chicago). She also
has been involved in various roles in the Vis Moot for over 15 years. Mr. Born is the
author of International Commercial Arbitration (2d ed. 2014), International Arbitra-
tion: Cases and Materials (2d ed. 2015), International Arbitration and Forum Selection
Agreements: Drafting and Enforcing (5th ed. 2016), International Arbitration: Law and
Practice (2d ed. 2015), and International Civil Litigation in United States Courts (6th ed.
2018).

Professor Anthony Daimsis has been teaching at the University of Ottawa since 2003
and is the Director of the BiJural (common law/civil law) National Program. He teaches
Contracts law, International Sales law, International Commercial Arbitration and legal
writing. He also supervises the common law Jessup, Vis and FDI moot teams and is the
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current moot court coordinator for the common law faculty. Prof. Daimsis is the lead
instructor for the Professional Certificate in International Arbitration. This certificate
aims to introduce senior lawyers to the world of International Arbitration, by covering
the process from start to finish. Prof. Daimsis is an associate Door Tenant at Littleton
Chambers (London, England) and member of its international arbitrator group. His
experience includes serving as both counsel and arbitrator and as an expert witness on
foreign investment disputes, telecommunications and underground resources, in
addition to a number of international commercial contract and construction disputes
resolved under the auspices of the World Bank (ICSID) and various international
commercial arbitration institutions. In Canada, Prof. Daimsis appears before domestic
courts to set aside awards and for their recognition and enforcement. He has also
appeared before Canada’s Supreme Court on arbitration and contractual matters. He
has delivered lectures and keynote addresses in cities, including London, New York,
Hamburg, Stockholm, Beirut, Tehran, Naypyidaw, Toronto, to name only a few.

John Fellas is a partner in the New York office of Hughes Hubbard & Reed LLP, and
co-chair of the Arbitration practice and co-chair of the International Practice of that
firm. John Fellas has practiced in both the U.S. and England, and as well as being a
member of the New York Bar, he is also a Solicitor of the Supreme Court of England and
Wales. He has served as counsel, and as chair, sole arbitrator and co-arbitrator, in
arbitrations under the AAA, ICC, LCIA, UNICTRAL, ICDR, SIAC and ad hoc rules. He
has been recognized for his practice in international arbitration by: Who’s Who Legal
– The International Who’s Who of Business Lawyers; Chambers USA – Guide to
America’s Leading Business Lawyers; Chambers Global; The Best Lawyers In America;
Euromoney Expert Guides – Best of the Best USA. Chambers Global and Chambers USA
have noted that he is ‘a wonderful lawyer with very thorough legal knowledge,’ and
that he is ‘one of the best – his reputation is phenomenal and deserved.’ He has also
been recognized for his practice in commercial litigation by: Who’s Who Legal – The
International Who’s Who of Business Lawyers; New York Super Lawyers. He is
co-editor of International Commercial Arbitration in New York (Oxford University
Press 2d edition 2016). John received a B.A. (Hons.) from the University of Durham,
England, and both an LL.M. and an S.J.D. from the Harvard Law School.

Steven P. Finizio is a partner in Wilmer Cutler Pickering Hale and Dorr LLP’s
international arbitration and dispute resolution group, based in London. Steven Finizio
has advised clients regarding disputes under the rules of most of the leading interna-
tional arbitration institutions and in ad hoc proceedings, involving the laws of
jurisdictions in Europe, Asia, Africa, and the US, as well as disputes under bilateral and
regional treaties. He has assisted a government to draft new arbitration legislation and
has been counsel in a number of human rights cases in regional courts, including the
first freedom of expression case in the African Court on Human and People’s Rights. He
also serves as an arbitrator. Steven Finizio writes frequently on a wide range of issues
relating to international dispute resolution, and his publications include ‘A Practical
Guide to International Commercial Arbitration: Assessment, Planning and Strategy’
(with Duncan Speller) and ‘International Commercial Arbitration,’ in The Law of
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Transnational Business Transactions. He also teaches international arbitration as an
adjunct professor, and is on the faculty of several arbitration academies. Steven Finizio
is recognized as a leading international arbitration lawyer in Chambers Europe,
Chambers UK, Legal 500, Global Arbitration Review’s Who’s Who in International
Arbitration, the Euromoney Guide to the World’s Leading Experts in Commercial
Arbitration, Chambers Global, PLC Which Lawyer? and Legal Media Group’s The Best of
the Best. He also is recommended for public international law in Legal 500. Steven
Finizio is a graduate of Georgetown University (A.B., 1988 magna cum laude), and the
University of Chicago Law School (J.D., 1992, with honors, Order of the Coif). He is a
member of the District of Columbia and California bars, and a registered foreign lawyer
in England and Wales.

Ross Galvin is a senior associate in Wilmer Cutler Pickering Hale and Dorr LLP’s
international arbitration and dispute resolution group, based in London. Prior to
joining WilmerHale, Ross Galvin was an associate in Shearman and Sterling LLP’s
international arbitration and dispute resolution group, based in Paris. Ross Galvin’s
practice focuses on commercial and treaty-based arbitration and commercial litigation
spanning a range of industries, including energy, aviation, pharmaceuticals and life
sciences, mergers and acquisitions, telecommunications, and investment, as well as on
matters of public international law. He has represented clients in both ad hoc and
institutional arbitrations under a variety of arbitral rules, including ICC, ICSID, DIS,
CRCICA, and UNCITRAL, as well as before the High Court of England and Wales. Ross
Galvin is a graduate of University College Dublin, Ireland (BCL European, 2012),
Leiden University, the Netherlands (LL.M Public International Law, 2013), and a
member of the New York State Bar.

Aren Goldsmith is a Senior Attorney at the law firm of Cleary Gottlieb Steen &
Hamilton LLP based in Paris, France. His practice focuses on international arbitration
matters. He is a US national, was educated in the US, and is admitted to the Bar in New
York and Paris. He has acted as counsel in a wide variety of commercial and
investment-related disputes under the major arbitral rules and regimes. He is a member
of the US delegation to the ICC Commission on Arbitration and serves as the Co-Chair
of the Expatriate Subcommittee of the US National Arbitration Committee of the ICC.
He lectures on arbitration-related topics at various faculties in France.

Professor Dr Kaj Hobér is professor of International Investment and Trade Law at
Uppsala University, as well as Chairman of the Board of the SCC Institute. He is also an
Associate Member of 3 Verulam Buildings, Gray’s Inn, London.

James Hope is head of international arbitration at the Stockholm office of Vinge in
Sweden. He is a dual-qualified Swedish Advokat and English Solicitor-Advocate, and is
well placed to compare common law and civil law practices and procedures. He has
acted as counsel or arbitrator in more than 80 international arbitration cases, ranging
from small cases worth around USD 100,000 to highly complex cases worth more than
USD 50 billion. James has sat as arbitrator in international arbitrations under the ICC,
SCC, Danish Institute of Arbitration, UNCITRAL and Finnish Chamber of Commerce
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arbitration rules, in Stockholm, London, Paris, Dubai, Oslo, Copenhagen and Helsinki,
under Swedish, English, Danish, Norwegian, Russian, Ukrainian and Finnish substan-
tive laws, as well as under CISG. He is a member of the ICDR international panel of
arbitrators, the CIETAC panel of arbitrators and the Asian International Arbitration
Centre (AIAC) panel of arbitrators. He is also a CEDR Accredited Mediator. In addition
to private practice, James is also a part-time supervisor and lecturer for the Masters
Program in International Commercial Arbitration Law at Stockholm University, and a
guest lecturer at Edinburgh University and at Uppsala University. He is the author of a
number of articles on dispute resolution issues, and is a frequent speaker at confer-
ences. James is a member of the LCIA Court, and from 2013 to 2018 he was a member
of the Board of the Arbitration Institute of the Stockholm Chamber of Commerce. He
was previously a member of the Executive Committee of the Swedish Arbitration
Association. James is fluent in English and Swedish, and he is learning Russian.

Pierre Karrer has been in private practice for over 40 years and practices as a full-time
arbitrator from his ‘boutique’ premises in Zurich. He has been chairman and arbitrator
in well over 300 international commercial arbitrations all over the world. He is
Honorary President of the Swiss Arbitration Association, former Court Member of ICC,
former Vice President of the Stockholm Institute, former Vice President of the LCIA,
FCIArb, and listed arbitrator everywhere. After studies in Zurich, Göttingen, Padova,
and The Hague, he obtained a doctorate from the University of Zurich, and an LL.M.
from Yale. He taught at the Tulane University School of Law in New Orleans,
Louisiana, the University of Zurich the Swiss Federal Institute of Technology and at
other universities, including Stockholm University.

Professor Dr Richard Kreindler is a Partner of the law firm of Cleary Gottlieb Steen &
Hamilton LLP in Frankfurt and New York and has specialized in international
arbitration and litigation matters since 1985. He is a US national, was educated in the
US and Germany, and is admitted to the Bar in New York and Paris. He has acted as
counsel, arbitrator, expert and mediator in several hundred disputes under the major
arbitral rules and regimes, with a focus on post-M&A, construction & infrastructure,
energy and intellectual property, including in and related to Sweden. He is also a
professor of law in Germany and has regularly lectured on arbitration topics in Sweden.

Professor Dr Stefan Kroll is Professor at Bucerius Law School, Hamburg and Director
of its Center for International Dispute Resolution. He is one of the Directors of the
Willem C. Vis International Commercial Arbitration Moot Court and a Visiting Profes-
sor at the School of International Arbitration, Queen Mary. He has published widely in
the field of international arbitration and international contract law including several
internationally renowned monographs and treatises. Stefan is one of Germany’s
national correspondents at UNCITRAL and has been retained by UNCITRAL as one of
three experts to prepare the DIGEST on the UNCITRAL Model Law on International
Commercial Arbitration. He is regularly listed as one of the leading arbitrators in
Germany and is a member of the advisory boards of the German Arbitration Institute
(DIS) and the Arbitration Institute of the Finland Chamber of Commerce (FAI).

Contributors

xii



Professor Julian D.M. Lew, QC is a full-time arbitrator in international commercial
and investment disputes. He has been involved with international arbitration for more
than 40 years as an academic, counsel and arbitrator. Before 2005, Julian was a partner
and, for some years, the head of the international arbitration practice group of Herbert
Smith. He is Professor of International Arbitration and Head of the School of Interna-
tional Arbitration, Centre for Commercial Law Studies, Queen Mary University of
London. He has held these positions since the School’s creation in 1985. Julian received
the GAR Award for Best Prepared and Most Responsive Arbitrator in 2015.

Dr Hu Li is the Commission Member and Deputy Secretary Genera, China International
Economic and Trade Arbitration Commission (CIETAC), Vice Chairman, China Mari-
time Arbitration Commission (CMAC), Board Member, Arbitration Institute of Stock-
holm Chamber of Commerce (SCC), Council Member, Asian Institute of Alternative
Dispute Resolution (AIADR), Member, ICC Commission on Arbitration and ADR, Vice
Chairman, ICC China Commission on Arbitration and ADR, Member, International
Council of Commercial Arbitration (ICCA), Research Fellow, IP Judicial Protection
Study Center of the Supreme People’s Court, P.R. China, and the Visiting Professor, the
International Law School of China University of Political Science and Law and the Law
School of Central University of Finance and Economics (China). Dr Li is the Arbitrator
of International Center for Settlement of Investment Disputes (ICSID) designated by the
Government of the People’s Republic of China, and also a Panel Member (Arbitrator)
of international organizations such as Asian International Arbitration Center (AIAC)
(Kuala Lumpur Regional Center for Arbitration KLRCA) and Cairo Regional Center for
International Commercial Arbitration (CRCICA), as well as a Panel Member (Arbitra-
tor) of regional or national institutions such as Hong Kong International Arbitration
Center (HKIAC), Chinese Arbitration Association (Taibei), National Arbitration Forum
(NAF, USA), the International Arbitration Court at the Chamber of Commerce and
Industry of the Republic of Kazakhstan, the Arbitration Foundation of Southern Africa
(AFSA) and International Commercial Arbitration Court and Maritime Arbitration
Commission at the Ukrainian Chamber of Commerce and Industry (ICAC and MAC at
the UCCI) as well as Mongolian International and National Arbitration Center (MI-
NAC). As presiding arbitrator, co-arbitrator and sole arbitrator, Dr Li has awarded more
than 120 domestic and international arbitration cases, including arbitrations under ICC
Rules, UNCITRAL Rules and MINAC Rules. As the author, co-author and translator of
many arbitration books and arbitration articles, he frequently speaks at international or
domestic arbitration and ADR conferences and activities. Dr Li’s main arbitration
books include Enforcement of International Commercial Arbitration Award—with
special reference to enforcement of award in P.R. China (Author), The Legal Issues of
Online Arbitration (Author), Arbitration in China – A Practical Guide (Co-Author),
Arbitration: Procedure ad Practice (Co-author) and Commercial Arbitration in Sweden
(Co-translator).

Professor Alberto Mazzoni, is Professor Emeritus of Commercial Law, Catholic
University of Milan, and former Professor of Commercial Law and Professor of
International Trade Law, Catholic University of Milan; President of the Governing
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Council of UNIDROIT; President of the pre-arbitral Tribunal (Comitato dei Probiviri) of
the Milan Stock Exchange; Head of the Italian Delegation at several UNCITRAL
Sessions and UNCITRAL Working Groups; Member of the Asian Academy of Compara-
tive Law; Adjunct Professor of the Law School of the University of Macau; Founding
Partner of the Law Firm Mazzoni e Associati, Milan and Rome.

Wendy J. Miles QC is a partner in the London office of Debevoise & Plimpton LLP and
a member of the International Dispute Resolution Group. Her practice focuses on
international arbitration and public international law. Wendy Miles is ranked as a
leading international arbitration adviser by Chambers Global (2019) which describes
her as ‘a leading light in the arbitration community’ and ‘a fantastic, hands-on partner
who is visionary in terms of the final goal.’ She is included in The Legal 500’s inaugural
International Arbitration Powerlist, and The Legal 500 UK (2018) guide recommends
her as a leading individual for international arbitration and public international law.
She has published numerous articles and is a frequent speaker on international
arbitration issues. Wendy Miles is a Vice President of the ICC Court of Arbitration and
the ICC Commission on Arbitration and ADR. She co-chaired the Task Force on Costs
Allocation in Arbitration and currently co-chairs the ICC Task Force on Climate Change
Related Disputes. She also remains active on various other professional bodies
including the IBA, Stockholm Arbitration Association and FIAA. She is also Co-Chair of
the gender diversity initiative Equal Representation in Arbitration Pledge. Wendy Miles
is admitted to practice in England & Wales, and New Zealand. She became Queen’s
Counsel in 2015.

Michael McIlwrath is Global Litigation Counsel for Baker Hughes, a GE Company, in
Florence, Italy. Before joining the company in 1999, he was with the litigation
department of Willkie Farr & Gallagher in New York. Michael is co-author of Interna-
tional Arbitration and Mediation: A Practical Guide (Kluwer Law International, 2010),
a regular contributor to the Kluwer Arbitration Blog, and was the chair of the Global
Pound Conference in 2016-17 (http://globalpound.org/). He is a member of the
Governing Body for Dispute Resolution of the International Chamber of Commerce
(ICC), the board of directors and past chairman of the International Mediation Institute
in The Hague (IMImediation.org), and teaches Legal Writing at Bocconi Law School in
Milan. In 2017, Arbitral Women recognized Michael as a Champion of Change for
promoting diversity in international arbitration.

Sophie Nappert is a dual-qualified lawyer in Canada and in the UK. She is an arbitrator
in independent practice, based in Gray’s Inn, London, specialising in international
disputes, notably in energy, infrastructure, natural resources and cross-border invest-
ment. Before becoming a full-time arbitrator, she was Head of International Arbitration
at a global law firm. Ms Nappert is trained and has practised in both civil law and
common law jurisdictions. She is the peer-nominated Moderator of OGEMID, the
online discussion forum on current issues of international investment law, economic
law and arbitration. She is ranked in Global Arbitration Review’s Top 30 List of Female
Arbitrators Worldwide and is commended as a “leading light” in the field by Who’s
Who Legal. Ms Nappert has great interest in the impact of legal tech in arbitration and
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successfully completed the University of Oxford Saïd Business School Programme on
Blockchain Strategy in 2019. Ms Nappert′s 2018 Proskauer Lecture on International
Arbitration, entitled Disruption Is The New Black: Practical Thoughts For Keeping
International Arbitration On Trend, is nominated for Best Speech at the Global
Arbitration Review Awards 2019, a prize which Ms Nappert was the first female
speaker to win in 2016 for her address at the inaugural Annual Lecture of EFILA, the
European Federation of Investment Law and Arbitration, Escaping From Freedom? The
Dilemma of an Improved ISDS Mechanism. She is the author of a Commentary on the
2010 UNCITRAL Arbitration Rules: A Practitioner’s Guide (Juris, 2012). She is a guest
lecturer at Columbia Law School, Harvard Law School and McGill University Faculty of
Law. She created the Nappert Prize in International Arbitration, open to young scholars
and practitioners worldwide, and administered under the auspices of McGill Univer-
sity.

Lars Nümann is a practicing lawyer based in Rostock, Germany. He is holding first and
second German state exam and holds a degree of Master of Laws in International
Commercial Arbitration Law (LL.M) from Stockholm University (2005). He also holds
a special degree being an expert in commercial and corporate law. He represents
domestic and international clients having a focus on dispute resolution, commercial,
corporate and construction law. Lars is regularly lecturing on international economic
law and corporate law. He also gave guest lectures i.a. in Brazil on arbitration related
aspects. Besides that, he co-published on European law issues (competition and
taxation). Lars is member of the DIS, YAS (Stockholm) and the German bar association.
Lars is fluent in German and English, while understanding also Swedish and some
Russian.

Robin Oldenstam is a partner with Mannheimer Swartling in Stockholm and head of
the firm’s International Arbitration Practice. He is also the Swedish member of the ICC
International Court of Arbitration and a member of the board of the Finnish Arbitration
Institute. Between 2010-2014 he was chairing the Swedish Arbitration Association (the
SAA), which is the leading association for arbitration practitioners in Sweden. Robin
Oldenstam is primarily active in the field of international commercial arbitration and
has acted as counsel in numerous arbitrations under the ICC, the SCC, UNCITRAL and
other rules as well as in ad hoc proceedings. He also has considerable experience as an
arbitrator in both domestic and international arbitrations, seated in Sweden and
abroad, and is a fellow with the Chartered Institute of Arbitrators. Robin Oldenstam is
responsible for the Swedish Bar Association’s mandatory course in trial advocacy and
regularly lectures on arbitration and litigation at several university courses and training
programmes for professionals. He is the main author of Mannheimer Swartling’s Guide
to Commercial Dispute Resolution and the Swedish chapter of the Practitioners
Handbook on International Commercial Arbitration (Oxford University Press) as well
as various articles and case notes. He is also a member of the editorial board for Global
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CHAPTER 23

Security for Costs in the SCC Rules
Johan Sidklev*

§23.01 INTRODUCTION

The Arbitration Institute of the Stockholm Chamber of Commerce (SCC) has developed
into one of the world’s leading forums for dispute resolution.1 The 2017 caseload was
the third highest since the SCC was founded in 1917. Hence, the SCC continues to hold
a strong position as a venue for dispute resolution among both domestic and interna-
tional parties. With the SCC continuously looking to innovate and modernize its
practices, it recently adopted a new set of rules that entered into force on January 1,
2017.2 Among a number of revisions, the SCC introduced a provision that regulates the
arbitral tribunal’s power to order a claimant or counterclaimant to provide security for
costs.

In international commercial arbitration, party autonomy will often determine the
types of interim measures an arbitral tribunal is empowered to order. There is a broad
variety of measures that can be classified as an interim measure, and commentators
have categorized them in five main types: (i) measures for the preservation of
evidence, (ii) measures to regulate and stabilize relations between the parties during
the proceedings, (iii) measures to ensure the enforcement of the award, (iv) orders for
interim payments, and (v) measures to provide security for costs.3

* I want to extend warm thanks to Associate Oskar Magnusson for valuable research work and
assistance in the preparation of this contribution. I also want to thank Counsel Eva Storskrubb for
her review and helpful comments.

1. According to statistics, the SCC administered 200 cases, of which, 96 were international and 104
were Swedish in 2017, Statistics 2017, http://sccinstitute.com/statistics/ (accessed June 4, 2018).

2. The 2017 SCC Rules, http://sccinstitute.com/media/169838/arbitration_rules_eng_17_web.pdf
(accessed June 4, 2018).

3. Lew J, Mistelis L & Kroll S, Comparative International Commercial Arbitration (Kluwer Law
International, 2003), pp. 595.
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Security for costs can be defined as a measure for the preservation of sufficient
assets to satisfy a party’s claim. However, as described by one commentator: “[security
for costs] orders require one party (or both parties) to post security to cover the likely
amounts that would be awarded to the counter-party in the event that it prevails in the
arbitration and is entitled to recover its legal costs.”4 Thus, security for costs is
distinguished from security for the claim in dispute.

Article 38 of the 2017 SCC Rules expressly authorizes the arbitral tribunal to grant
a request for a security for costs order if the criteria set out in the provision are met.
Thus, the new security for costs provision in Article 38 complements the general
interim measures provision in Article 37 of the SCC Rules. This contribution will focus
on analyzing the new security for costs provision in Article 38 of the 2017 SCC Rules.

Furthermore, the subject of third-party funding in relation to security for costs
application will be touched upon. The number of cases that are funded by means of
third-party funding has increased in recent years.5 Since third-party funding provides a
possibility for impecunious parties wanting to pursue a claim in arbitration, the
question arises if tribunals should award security for costs when the claimant is funded
by a third party.6

§23.02 THE NEW SCC RULES ON SECURITY FOR COSTS

[A] Comparative Background

Traditionally, security for costs has been more common as a type of interim relief in
England and Wales and in other common law jurisdictions. Outside the common law
jurisdictions, arbitral tribunals have traditionally been reluctant to order security for
costs. However, in recent years, international tribunals have been more willing to
consider granting such requests.7 In institutional rules, there are different approaches
taken as regards security for costs. Generally, two approaches can be identified. First,
there are rules that contain express provisions regarding security for costs. Second,
there are rules that does not contain an express provision, but instead the interim
measure provision is considered to constitute a valid basis for security for costs.

As mentioned above, security for costs is a common feature in England and
Wales, and the Arbitration Act expressly provides for the power to order security for
costs.8 Therefore it is not surprising that the rules of the London Court of International
Arbitration (LCIA) empower tribunals to order security for costs, see Article 25(2).

4. Born G, International Commercial Arbitration, Second Edition (Kluwer Law International, 2014),
p. 2495.

5. ICCA-Queen Mary Task Force on Third-Party Funding in International Arbitration (The ICCA
Reports No. 4, 2018), p. 1, https://www.arbitration-icca.org/publications/Third-Party-Funding-
Report.html (accessed July 12, 2018).

6. Ibid., p. 167.
7. Born G, International Commercial Arbitration, Second Edition (Kluwer Law International, 2014),

pp. 2495–2496.
8. Born G, International Commercial Arbitration, Second Edition (Kluwer Law International, 2014),

p. 2495.
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Similarly, in other institutional rules that are influenced by the common law tradition,
the same type of provision can be found. This is the case, for example, in Article 27(j)
of the rules of the Singapore International Arbitration Centre (SIAC) and in Article 24
of the rules of the Hong Kong International Arbitration Centre (HIAK).

In addition, even under institutional rules where no express provision regarding
security for costs exists, tribunals may be empowered to grant security for costs orders
under their power to grant interim measures depending on the wording of the relevant
rules.9 Hence, such power would still be subject to the relevant provision allowing
tribunals to grant security for costs orders. Often provisions on interim measures in
institutional rules are broad and leave considerable discretion to the arbitral tribunal.
For example, Article 28 (1) of the International Chamber of Commerce (ICC) rules of
provides that: “Unless the parties have otherwise agreed, as soon as the file has been
transmitted to it, the arbitral tribunal may, at the request of a party, order any interim
or conservatory measure it deems appropriate. […].” In practice, arbitral tribunals
grant a broad range of interim measures under the ICC rules, and security for costs is
among the types of measures that have been held to be within powers of an arbitral
tribunal in ICC proceedings.10

[B] History of Security for Costs under the SCC Rules

Under the 1999 SCC Rules, an order for interim measures could only be granted for the
purpose of securing the claim. Therefore, there was historically no basis in the SCC
Rules for a tribunal to order security for costs. In the 2007 revision of the SCC Rules, the
provision on interim measures was broadened, and the aim was to bring the rules in
line with the corresponding UNCITRAL Model Law provision as well as international
practice. Another aim was to improve clarity and flexibility.11 Thus, the 2007 rules
allowed for wider discretion of the arbitral tribunal with respect to ordering different
types of interim measures. However, even if the wording was broader, it did not clarify
whether security for costs was encompassed. In addition, it was considered that prior
practice was relevant going forward, which indicated that security for costs was not
supposed to be among the possible remedies.12

The wording adopted in the 2007 rules on interim measures was maintained
throughout the 2012 revision. Thus, the question of security for costs as a potential
remedy was not elucidated. Notably, during this period, security for costs was not an
interim measure typically used in SCC practice. Therefore, an issue that arose before
the subcommittee working on the revision of the 2017 SCC Arbitration Rules was
whether to provide clarity with respect to security for costs and whether it was
necessary for security for costs as a possible procedural remedy to be expressly set out

9. Lew J, Mistelis L & Kroll S, Comparative International Commercial Arbitration (Kluwer Law
International, 2003), p. 601.

10. Fry J, Greenberg S & Mazza F, The Secretariat’s Guide to ICC Arbitration: A Practical Commentary
on the 2012 ICC Rules of Arbitration (ICC, 2012), p. 289.

11. Magnusson A & Shaughnessy P, “The 2007 Arbitration Rules of the Arbitration Institute of the
Stockholm Chamber of Commerce” (2006) Stockholm International Arbitration Review 3, p. 59.

12. Ibid.
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in the 2017 rules. In the end, the subcommittee decided that an arbitral tribunal should
have the power under the SCC Rules to order security for costs and that it was
necessary to provide an explicit power to do so in Article 38 of the rules. Thus, the
unclear situation that had arisen due to the prior drafting history was dealt with. When
considering this issue, the majority of the subcommittee members were of the opinion
that security for costs was indeed something which ought to be included already in the
existing and very broad Article 32, by which a tribunal can grant any interim measure
it deems appropriate. However, the subcommittee then recognized that the issue was
debated precisely because it was not clear whether security for costs is included or not
and therefore decided in favor of a wholly new provision to this effect in the 2017
Rules.

[1] The New Provision

Article 38 of the 2017 SCC Rules states that:

(1) The Arbitral Tribunal may, in exceptional circumstances and at the request of
a party, order any Claimant or Counter-claimant to provide security for costs
in any manner the Arbitral Tribunal deems appropriate.

(2) In determining whether to order security for costs, the Arbitral Tribunal shall
have regard to:
(i) the prospects of success of the claims, counterclaims and defences;
(ii) the Claimant’s or Counterclaimant’s ability to comply with an adverse

costs award and the availability of assets for enforcement of an adverse
costs award;

(iii) whether it is appropriate in all the circumstances of the case to order one
party to provide security; and

(iv) any other relevant circumstances.
(3) If a party fails to comply with an order to provide security, the Arbitral

Tribunal may stay or dismiss the party’s claims in whole or in part.
(4) Any decision to stay or to dismiss a party’s claims shall take the form of an

order or an award.

The arbitral tribunal is empowered in paragraph 1 to order security for costs, but
its discretion is notably limited in that it can only do so in exceptional circumstances.
How that express limitation will be interpreted in practice by tribunals will be crucial
to the applicability of the provision. No information has yet emerged in the public
domain on such practice. However, in an ICC arbitration, it was held that exceptional
circumstances may refer to insolvency of a party or a fundamental change in the party’s
situation since the arbitration agreement was signed with reference to doctrine going
even further stating “that only deliberate insolvency or a significant and unpredictable
deterioration of a party´s financial situation can justify security for costs.”13

The fact that a request may only be granted in exceptional circumstances
supports the view expressed in the doctrine that it would be unfortunate if the granting

13. Jarvin S & Nguyen C, Compendium of International Commercial Arbitration Forms: Letters,
Procedural Instructions, Briefs and Other Documents (Kluwer Law International, 2017), p. 253.
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of security for costs were to become a common occurrence in international arbitra-
tion.14 In line with this view is the notion that security for costs orders may interfere
with a party’s access to justice insofar the party lacks financial means to comply with
the security for costs order and thus is denied the opportunity to be heard.15 Therefore,
there is a need to balance the right of a party to pursue its claim against the right of an
opposing party to recover its costs.

The relevant criteria for assessing whether to grant a request for security for costs
are established in paragraph two of Article 38. The criteria largely reflect the best
practices outlined in the Practice Guideline on Applications for Security for Costs issued
by the Chartered Institute of Arbitrators (CIArb).16 According to the first criterion, the
arbitral tribunal shall have regard to the prospects of success of the claims, counter-
claims, and defenses. In this respect, the arbitral tribunal naturally has to be careful not
to prejudge or predetermine the merits of the case and to ensure that the security for
costs application only is made prima facie as to not compromise their impartiality.17

According to the second criterion, the tribunal shall have regard to the claimant’s
or counterclaimant’s ability to comply with an adverse costs award and the availability
of assets for enforcement of an adverse costs award. A party’s lack of funds may
constitute a serious risk that the party may not satisfy an adverse costs award. In such
event, a security for costs order may be granted. However, the lack or inaccessibility of
assets is merely one aspect to be considered, not alone a sufficient one. As noted above,
the access to justice perspective may also be relevant in such an assessment. However,
if it were to transpire that the party is in the financial state as to make funds available
to satisfy an adverse costs award, the tribunal should arguably reject the application for
security for costs. In addition, if the party’s financial state was known to the other party
when the parties entered into the contractual relationships, a tribunal may be hesitant
to order security for costs as the inability to pay may be an inherent and accepted
business risk.18 When considering a security for costs application, the fact that the
claimant or counterclaimant has its residence in a country different from the place of
the arbitration is not a sufficient reason to order security for costs.19 However, the
location of the assets of a party may be assessed under the relevant criteria since the
location will play a part in assessing how difficult it would be to enforce a costs
award.20

14. Gaillard E & Savage J (eds), Fouchard Gaillard Goldman on International Commercial Arbitration
(Kluwer Law International, 1999), p. 687.

15. Born G, International Commercial Arbitration, Second Edition (Kluwer Law International,
2014), p. 2496.

16. CIARB Arbitration Guidelines, Applications for Security for Costs, 2016, p. 1, http://www.ciarb
.org/guidelines-and-ethics/guidelines/arbitration-guidelines (accessed July 18, 2018).

17. Ibid., pp. 5–6.
18. Ibid., p. 7; Kirtley W & Wietrzykowski K, “Should an Arbitral Tribunal Order Security for Costs

When an Impecunious Claimant Is Relying upon Third-Party Funding?” (2013) 30 Journal of
International Arbitration 1, p. 20.

19. Lew J, Mistelis L & Kroll S, Comparative International Commercial Arbitration (Kluwer Law
International, 2003) p. 602.

20. CIARB Arbitration Guidelines, Applications for Security for Costs, 2016, p. 9, http://www.ciarb
.org/guidelines-and-ethics/guidelines/arbitration-guidelines (accessed July 18, 2018).
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Notwithstanding that based on the above-elaborated criteria there are grounds
that constitute a basis for ordering security for costs, the tribunal shall according to the
third criterion always take into account whether it is appropriate in light of all the
circumstances of the case to grant the request. For example, if a claimant’s inability to
comply with a cost award has been caused by the conduct of the party requesting
security for costs, such as delay in payment, the tribunal may dismiss the request as
inappropriate.21 Lastly, as the final criterion, the tribunal may consider any other
relevant circumstances. Such relevant circumstances could be, for example, an evasive
refusal of discovery of financial information. If an impecunious claimant has been
asked to provide financial documents and so refuses, even when the tribunal has
ordered discovery, the tribunal is entitled to draw an adverse inference from the
evasion of the claimant.22 Another example that has been put forward is where the
claimant is merely nominal and, there is, in fact, a third party standing to benefit from
a potential positive outcome of the dispute.23 However, what constitutes relevant
circumstances, other than what is mentioned in the foregoing items, must be assessed
on a case-by-case basis. What was subject to considerable consideration, once the
criteria for granting security for costs was agreed upon, was what kind of sanction, if
any, that should be tied to a party’s potential failure to adhere to an order for putting
up security for costs. It was agreed that giving the tribunal a permissive power to
terminate such part of the proceedings that are related to the security for costs (such as
if the security relates to a counterclaim), if an order for security for costs is not fulfilled,
was an appropriate sanction. After a comparative outlook, it was considered that a
sanction of more flexible nature would better cater for the adaption of the tribunal’s
security for cost ruling to the specific circumstances of each case. Hence, the subcom-
mittee opted for a sanction allowing the tribunal to “stay or dismiss the party’s claims
in whole or in part” in case its security for cost order was not respected.

[C] Security for Costs and Third-Party Funding

Third-party funding has been described as follows “[i]n its simplest form, third-party
funding involves an entity, with no prior interest in the legal dispute, providing
financing to one of the parties (usually the claimant).”24 Furthermore, the recent Queen
Mary-ICCA report considered all types of dispute funding that fit the following
definition:

The term “third-party funding” refers to an agreement by an entity that is not a
party to the dispute to provide a party, an affiliate of that party or a law firm
representing that party,

21. CIARB Arbitration Guidelines, Applications for Security for Costs, 2016, p. 10, http://www.ciarb
.org/guidelines-and-ethics/guidelines/arbitration-guidelines (accessed July 18, 2018).

22. Gu W, “Security for Costs in International Commercial Arbitration” (2005) 22 Journal of
International Arbitration 3, p. 197.

23. Ibid.
24. The Report of the ICCA-Queen Mary Task Force on Third-Party Funding in International

Arbitration, April 2018, p. 18, https://www.arbitration-icca.org/publications/Third-Party-
Funding-Report.html (accessed August 20, 2018).
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a) funds or other material support in order to finance part or all of the cost of the
proceedings, either individually or as part of a specific range of cases, and

b) such support or financing is either provided in exchange for remuneration or
reimbursement that is wholly or partially dependent on the outcome of the
dispute, or provided through a grant or in return for a premium payment.

Thus, it can be said that third-party funding is a financing method in which a
funder enters into agreement with a party to a dispute to, e.g., fund the party’s legal
fees or to pay an award rendered against that party.25 An argument that is often made
in support of third-party funding is that it promotes access to justice. For impecunious
claimants, third-party funding might be the only viable option to pursue a claim. It has
also been said to facilitate leveling the playing field between parties in an arbitration.
The underlying rationale here is that disputes should be resolved based on the merits
of the claims and defenses.26 Historically, third-party funding has been obtained by
claimants in financial distress as a tool to obtain access to justice. More recently,
entities which are not in financial distress are looking to third-party funding as a way
to pursue other business priorities instead of allocating resources to finance an
arbitration.27 Thus, third-party funding is not only sought by impecunious parties.
However, for the purposes of security for costs applications, nonresource financing is
of more relevance.

A party’s ability to comply with an adverse costs award is often deemed a central
criterion to consider when deciding on a security for costs application, for example, as
expressly set out in Article 38 of the SCC Rules. Thus, a party’s ability to comply with
an adverse costs order will normally be considered notwithstanding that tribunals may
apply different tests to security for costs applications.28 There are divergent views on
whether a third-party funding agreement should be taken into account when consid-
ering a security for costs application. However, the predominant view is that third-
party funding agreements are considered as a relevant circumstance in relation to
security for costs applications as the financial situation of the party requested to
provide security for costs is a key aspect to consider when deciding on the applica-
tion.29 However, as noted also in the recent report of Queen Mary and ICCA, third-party
funding does not per se suggest that the funded party is impecunious or unable to

25. Bench Nieuwveld L & Shannon Sahani V, Third-Party Funding in International Arbitration,
Second Edition (Kluwer Law International, 2017) p. 1; Sidklev J & Persson C, “Chapter 15
‘Sweden’” (Tom Barnes, 2017) The Third Party Litigation Funding Law Review, p. 145.

26. Von Goeler J, Third-Party Funding in International Arbitration and Its Impact on Procedure,
International Arbitration Law Library, Volume 35 (Kluwer Law International, 2016) p. 87.

27. The Report of the ICCA-Queen Mary Task Force on Third-Party Funding in International
Arbitration, April 2018, p. 20, https://www.arbitration-icca.org/publications/Third-Party-
Funding-Report.html (accessed August 20, 2018); Von Goeler J, Third-Party Funding in Inter-
national Arbitration and Its Impact on Procedure, International Arbitration Law Library, Volume
35 (Kluwer Law International, 2016) p. 83.

28. The Report of the ICCA-Queen Mary Task Force on Third-Party Funding in International
Arbitration, April 2018, p. 170, https://www.arbitration-icca.org/publications/Third-Party-
Funding-Report.html (accessed August 20, 2018).

29. Ibid., p. 180.
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comply with an adverse costs award.30 Thus, it has been argued in the doctrine that the
existence of third-party funding should not lead to a rebuttable presumption for
impecuniosity.31 This position seems correct considering that, as stated above, not only
financially distressed parties to a dispute seek to obtain funding. Thus, if the funded
party can show that an adverse costs order will be covered, a security for costs order
may not be granted only based on the fact that there exists a funding agreement. In
other words, it might be more appropriate to apply a wider test comprising of different
criteria to consider when deciding on a security for costs application sought against a
funded party.

Requests for security for costs orders have been upheld only on two known
occasions in investment treaty arbitration. In the first of these cases, RSM v. St. Lucia,
the tribunal found that there was a serious risk that the costs award would not be
complied with. In this regard, the tribunal noted that the claimant had a history of not
complying with costs awards in similar arbitrations.32 With respect to the claimant
being funded by a third party, the tribunal noted that this fact supported the tribunal’s
concerns that the claimant would not comply with a costs award rendered against it.33

Put together, these facts constituted sufficient reasons for the tribunal to order the
claimant to provide security for costs.

In the second case that is recent, Garcia Armas et al. v. Venezuela, the tribunal
ordered the claimants to provide security for costs in the amount of USD 1.5 million.34

In its decision, the tribunal noted that the applicable arbitration rules did not contain
any guidance as to the relevant criteria for assessing a security for costs application.
The tribunal took guidance from Article 26(3) of the 2010 UNCITRAL Arbitration Rules
and determined the relevant criteria to be (i) if there was a reasonable possibility that
Venezuela would prevail, (ii) if it was likely that Venezuela would suffer harm not
adequately reparable by an award of damages, (iii) whether Venezuela’s potential
harm substantially outweighed the harm that was likely to be incurred by the
claimants, and (iv) whether the condition of urgency was met.35 In the case the
claimants were ordered to disclose a third-party funding agreement. The tribunal
reasoned that the third-party funding arrangement did not constitute proof that the
claimants would not comply with an adverse costs award. Nonetheless, the tribunal
found the funding agreement relevant for deciding on the security for costs request.
The agreement in question did explicitly provide that the funder was not required to

30. Ibid., p. 171.
31. Von Goeler J, Third-Party Funding in International Arbitration and its Impact on Procedure,

International Arbitration Law Library, Volume 35 (Kluwer Law International, 2016) p. 341.
32. RSM Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, paras. 77–82.
33. Ibid., paras. 83–84.
34. Manuel García Armas et al. v. Bolivarian Republic of Venezuela, PCA Case No. 2016-08,

procedural order No. 9, para. 261.
35. Procedural order No. 9 is only available in Spanish, for an English commentary see Bohmer L,

Arbitrators Rule That Investors Backed by a Prominent Litigation Funder Must Post $1.5 Million
Security in Order to Prosecute Investment Treaty Arbitration, IA Reporter, July 11, 2018,
https://www.iareporter.com/articles/arbitrators-rule-that-investors-backed-by-a-prominent-lit
igation-funder-must-post-1-5-million-security-in-order-to-prosecute-investment-treaty-arbitrati
on/ (accessed August 26, 2018).
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pay for any adverse costs. Therefore, the tribunal reasoned that it was uncertain
whether the respondent would have any success in recovering any adverse costs if the
respondent was to prevail in the arbitration.36

The existence of third-party funding is likely to remain one relevant factor for
tribunals to consider when assessing security for costs applications; however, the real
question should rather be what kind of arrangement that exists between the funder and
the party to the arbitration. And, in any event, since the rationale for using third-party
funding and their respective arrangements differs substantially from case to case, the
mere existence of a third-party funder in a case cannot be a sole denominator for
granting a request for security for costs.

[D] Conclusion

When an arbitral tribunal in an arbitration under the SCC Rules is confronted with an
application for security for costs, it can now look to the applicable rules for the relevant
criteria for deciding on the request. As stated above, the criteria match international
best practice. Assuming that security for costs applications will be made from time to
time, especially taken into account the increase in the market for parties to obtain
third-party funding, Article 38 is a welcome and necessary addition to the SCC Rules.
It will be interesting to closely follow whether any practice develops. In this respect, it
would be useful if the SCC could at a suitable point in time issue an analysis of these
cases (naturally in redacted form and respecting confidentiality), similar to what it has
done for emergency arbitration cases.

It appears evident that the existence of a third-party funding arrangement may
have an impact on a security for costs application. Considering the different potential
motives behind a party choosing to obtain third-party funding, and the different
funding arrangements applied, it is not appropriate that such funding agreement is
taken as sufficient evidence to grant a security for costs request. However, it cannot be
ignored that as a part of a wider test, the existence of third-party funding is an element
that tribunals will continue to consider in the overall assessment of the financial
situation of the party requested to provide security for costs.

36. Bohmer L, ibid.
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